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I. INTRODUCTION
We've all read them: scathing Internet reviews of businesses, products, and services, all accessible at the swipe of a finger on a phone or with a few mouse clicks on a computer. 1 They've come to play an important role in how people decide to spend their money in an economy that relies more on technology with each passing day. 2 But there can be a cost. 3 Consider these three separate stories from users of the website Yelp:
 A Texas couple posted a review about a pet-sitting company they used, complaining about cloudy water in the fish bowl and the company's $5 extra fee for dog walking. They gave the business a one-star review.
The pet-sitting company sued for up to $1 million when the couple refused to take the post down. 4  A Virginia woman took her dog to obedience school, and when the training wasn't what she expected, she requested a pro-rated refund and wrote a negative review: "In a nutshell, the services delivered were not as advertised and the owner refused a refund." The owner of the obedience school sued the woman for $65,000. But as many of these statutes begin to be interpreted by their own state courts, a problem has begun to emerge. 15 It's a problem endemic to nearly half of the thirty existing statutes, 16 which have a peculiar tendency to borrow exact language from each other. 17 In particular, courts are coming to markedly different conclusions about what the term "evidence" means when considering special motions to dismiss. 18 The reason has to do with the wording of these statutes, many of which instruct trial courts to "consider the pleadings and supporting and opposing affidavits" of the parties. 19 On the surface, that seems rather innocuous, and given the purpose of these laws-to provide a quick and cost-effective way of weeding out frivolous litigation-it makes sense. 20 But when the statutes are put to work, some key questions arise: does a party have to produce affidavits? 21 Or can it rely solely on its pleadings? 22 If so, do those pleadings need to be verified? 23 Or are even unsworn-to pleadings "evidence" for the purpose of the motion to dismiss? 24 That these are questions without easy answers is perfectly illustrated by the case law coming out of the various states. 25 The best illustration of this conundrum is California versus Texas. 26 Both have statutes that use nearly identical language about what kinds of evidence the court must consider, and yet they've come to exactly opposite results: California courts say that pleadings-even if verified-15. See infra Part III. 16. Actually, there are only twenty-nine "existing" statutes, as Washington's was struck down by its Supreme Court in 2015. Davis v. Cox, 351 P.3d 862, 875 (Wash. 2015) (en banc). Nevertheless, I include Washington's law in the count of thirty enacted statutes.
17. Compare LA. CODE CIV. PROC. ANN. art. 971(A)(2) (2012) ("In making its determination, the court shall consider the pleadings and supporting and opposing affidavits stating the facts upon which the liability or defense is based.") with ME. REV. STAT. ANN. tit. 14, § 556 (2012) ("In making its determination, the court shall consider the pleading and supporting and opposing affidavits stating the facts upon which the liability or defense is based.").
18. See infra Part III. 19. See, e.g., OR. REV. STAT. § 31.150(4) (2010) ("In making a determination under subsection (1) of this section, the court shall consider pleadings and supporting and opposing affidavits stating the facts upon which the liability or defense is based.").
20. See Jonathan Segal, Anti-SLAPP Law Make Benefit for Glorious Entertainment Industry of America: Borat, Reality Bites, and the Construction of an Anti-SLAPP Fence Around the First Amendment, 26 CARDOZO ARTS & ENT. L.J. 639, 642-43 (2009) 
21. See Serafine v. Blunt, 466 S.W.3d 352, 360 (Tex. App. 2015) (considering a party's argument that an anti-SLAPP movant had to provide an affidavit or live testimony to show that the claims at issue were filed in response to one's exercise of free speech).
22 . See Cuba v. Pylant, 814 F.3d 701, 711 (5th Cir. 2016 ) (holding that the Texas anti-SLAPP statute allows parties to rely on their pleadings in lieu of affidavit testimony).
23. See Salma v. Capon, 74 Cal. Rptr. 3d 873, 885 (Cal. Ct. App. 2008 ) (holding that unverified allegations in the pleadings or averments made on information and belief are insufficient); Evans v. Unkow, 45 Cal. Rptr. 2d 624, 628-29 (Cal. Ct. App. 1995) (same) . 24. See Fawcett v. Grosu, 498 S.W.3d 650, 662-63 (Tex. App. 2016 ) (holding that a plaintiff is permitted to rely on his unsworn pleadings (including exhibits) in response to an anti-SLAPP motion to dismiss).
25. See infra Part III. 26. See infra Part III.
aren't sufficient evidence to establish a plaintiff's burden under the statute. 27 Texas courts, meanwhile, are holding that plaintiffs can defeat anti-SLAPP motions to dismiss by merely pointing to facts in their live pleadings. 28 In short, many states have on their hands a ticking time bomb of ambiguity that threatens to compromise the safeguards anti-SLAPP statutes provide. 29 If, indeed, more courts follow the lead of states like Texas, then what has been regarded as a strong and growing shield against vexatious litigation will be watered down to little more than a heightened-pleading standard, easily reachable by even the most opportunistic of bullying plaintiffs. 30 This issue takes on particular importance given that Congress has recently considered a federal anti-SLAPP statute being pushed by Yelp that-surprise, surprise-contains the exact statutory language giving rise to all this uncertainty. 31 Part II of this Article will discuss anti-SLAPP statutes in general, and how they operate-or rather, are intended to operate-to deter frivolous litigation. 32 Part III will more fully expose the problem at hand: specifically, how ambiguously drafted language is causing some states to arrive at different answers about what kind of evidence plaintiffs need to offer to overcome their burdens in anti-SLAPP motions to dismiss. 33 In Part IV, this Article demonstrates why these differing approaches threaten to destabilize what has become a useful tool in combating frivolous litigation, with special focus on the recent federal anti-SLAPP proposal in Congress. 34
II. UPSIDE THE HEAD: HOW ANTI-SLAPP STATUTES SEEK TO DISRUPT FRIVOLOUS LITIGATION
"Strategic lawsuit against public participation," or SLAPP, is a term used to describe a specific kind of lawsuit brought by plaintiffs with the intention of "silencing [their] opponents, or at least diverting their resources." 35 The credit for 27. See, e.g., Finton Constr., Inc. v. Bidna & Keys APLC, 190 Cal. Rptr. 3d 1, 12 (Cal. Ct. App. 2015 ) ("[The court] must rely on admissible evidence, not merely allegations in the complaint or conclusory statements by counsel.").
28. See, e.g., Fawcett, 498 S.W.3d at 660 ("Based on section 27.006(a)'s directive ('the court shall consider the pleading and supporting and opposing affidavits . . .') and the Texas Supreme Court's interpretation that 'pleadings and evidence' setting forth the factual basis for a claim are sufficient to resist a TCPA motion to dismiss, [Plaintiff] was permitted to rely on his pleadings (including exhibits) in response to [Defendants'] Americans are being sued for speaking out politically. The targets are not typically extremists or experienced activists, but normal, middle-class and blue-collar Americans, many on their first venture into the world of government decision making. The cases are not isolated or localized aberrations, but are found in every state, every government level, every type of political action, and every public issue of consequence.
There is no dearth of victims: in the last two decades, thousands of citizens have been sued into silence. 37 Pring observed that the types of activities that were getting citizens in legal hot water were things like circulating petitions, calling consumer protection offices, reporting police misconduct, and speaking out at school board meetings-all expression that we should consider to be at the core of the First Amendment. 38 But when plaintiffs with lots of money and experience with the legal system elect to use the courts as a means of punishing their detractors, their lawsuits, which can come in the form of defamation, tortious interference, conspiracy, nuisance, and intentional infliction of emotional distress claims, will effectively silence important speech. 39 That's true even though their cases typically have no merit; their suits achieve success because defendants can't afford to defend them, and thus either retract their statements or agree to censor themselves in the future. 40 Ultimately, those who abuse the system for the purpose of silencing their critics hope that others will learn about the perils of opposition. 41 That, in turn, causes everyone to check their speech on controversial matters, and in the end, public discourse is stifled. 42 In 1989-the same year Pring and Canan published their seminal articlesWashington became the first state to pass what is known as an "anti-SLAPP" statute. 43 Since then, twenty-seven other states, as well as the District of Columbia and the territory of Guam, have joined the fight by enacting various forms of legislation to address SLAPP cases. 44 36. Pring, supra note 7, at 4; Canan, supra note 12, at 23. 37. Pring, supra note 7, at 3. 38. Id. at 5; Sherwin, supra note 13, at 844-46. 39. Barker, supra note 35, at 402-03. 40. Lauren McBrayer, Note, The DirecTV Cases: Applying Anti-SLAPP Laws to Copyright Protection Cease-and-Desist Letters, 20 BERKELEY TECH. L.J. 603, 609 (2005 862, 875 (Wash. 2015) (holding that Washington's law infringed on the "right of trial by jury under article I, section 21 of the Washington Constitution because it require[d] a trial judge to invade the jury's province of resolving disputed facts and dismiss-and punish-nonfrivolous claims without a trial."). Technically, the New Hampshire Supreme Court was the first state high court to write that an anti-SLAPP law could violate the right to a trial by jury. See Opinion of the Justices (SLAPP Suit Procedure), 641 A.2d 1012, 1015 (N.H. 1994) . But in that instance, the court had been asked by its state senate to opine about the constitutionality of pending anti-SLAPP legislation. Id. at 1012.
44. State Anti-SLAPP Laws, supra note 13.
To be sure, most of the thirty statutory efforts differ from each other in some respect. 45 Some are broad in scope, while others are narrow. 46 Some impose high burdens on plaintiffs, while others feature low hurdles. 47 But it's safe to say that the typical anti-SLAPP law seeks to root out and end frivolous cases-those brought only to harass or punish one's critics-before the costs of litigation escalate and prevent a defendant from fighting. 48 They typically accomplish this goal by: (1) granting defendants specific avenues for filing motions to dismiss or strike early in the litigation process; (2) requiring the expedited hearing of these motions, coupled with a stay or limitation of discovery until after they're heard; (3) requiring the plaintiff to produce evidence that shows the case has merit; and (4) imposing costshifting sanctions that award attorney's fees and other costs when the plaintiff is unable to carry his burden. 49 What follows is a brief discussion of the various types of anti-SLAPP measures and how they attempt to accomplish their goals.
A. WHEN DO ANTI-SLAPP STATUTES APPLY?
The first inquiry into any anti-SLAPP law should be to ask what kind of "public participation" it covers. 50 Some statutes are narrow, only applying to speech in front of or aimed at governmental bodies. 51 Others are quite broad, applying to any speech that touches any matter of public concern. 52 Take, for example, Delaware's statute. 53 It only affects a claim "for damages that is brought by a public applicant or permittee, and is materially related to any efforts of the defendant to report on, rule on, challenge or oppose such application or permission." 54 A public applicant or permittee is anyone "who has applied for or obtained a permit, zoning change, lease, license, certificate or other entitlement for use or permission to act from any government body . . . ." 55 In other words, it only applies when a plaintiff, who has applied for some sort of governmental permission, sues a person who has voiced opposition to that application. 56 45. See Examining H.R. 2304, supra 57 The District of Columbia, for example, provides that "[a] party may file a special motion to dismiss any claim arising from an act in furtherance of the right of advocacy on issues of public interest." 58 An "'issue of public interest' means an issue related to health or safety; environmental, economic, or community well-being; the District government; a public figure; or a good, product, or service in the market place." 59 So, in places like the District of Columbia, a defendant would have protection even if her speech didn't target a governmental body, so long as that speech was on some issue of concern to the public. 60 Perhaps the broadest statute is Florida's, which prevents anyone from filing suit against another "without merit and primarily because such person or entity has exercised the constitutional right of free speech in connection with a public issue." 61 "Free speech in connection with public issues" is defined expansively to include statements "made in or in connection with a play, movie, television program, radio broadcast, audiovisual work, book, magazine article, musical work, news report, or other similar work." 62 Indeed, with the applicability standard in Florida apparently extending to anything that appears in print or an audiovisual work, it's hard to imagine a suit to which the statute wouldn't apply. 63
B. HOW DO COURTS DECIDE WHAT LIVES AND WHAT DIES?
Many states follow a two-step approach when ruling on an anti-SLAPP motion to dismiss. 64 The first step focuses on the defendant, and whether he has carried his burden of establishing the statute's applicability. 65 That seems only fair; if the defendant is seeking to have a claim against him dismissed under a special mechanism, he ought to prove that mechanism applies before availing himself of the . CODE § 34-7-7-9(b) (1998) ("The person who files a motion to dismiss must state with specificity the public issue or issue of public interest that prompted the act in furtherance of the person's right of petition or free speech under the Constitution of the United States or the Constitution of the State of Indiana."); NEB. REV. STAT. § 25-21,245 (1994) ("A motion to dismiss based on a failure to state a cause of action shall be granted when the moving party demonstrates that the action, claim, cross-claim, or counterclaim subject to the motion is an action involving public petition and participation unless the party responding to the motion demonstrates that the cause of action has a substantial basis in law or is supported by a substantial argument for an extension, modification, or reversal of existing law." Assuming the defendant can satisfy his prescribed burden, courts then turn to the second step in the process: asking the plaintiff to show why the case should not be dismissed. 70 And, not surprisingly, the exact degree of the plaintiff's burden depends on what state he's in. Arizona's law, for instance, requires that the court grant the motion unless the plaintiff shows two things: (1) "that the moving party's exercise of the right of petition did not contain any reasonable factual support or any arguable basis in law;" and (2) "that the moving party's acts caused actual compensable injury to the responding party." 71 Oklahoma's statute, on the other hand, requires dismissal unless "the party filing the legal action establishes by clear and specific evidence a prima facie case for each essential element of the claim in question." 72 Whatever the burden might be, this particular step is necessarily the stickiest in any anti-SLAPP analysis. 73 It's sticky for state legislatures, because they have to craft a bill that will accomplish the primary goal of anti-SLAPP legislation-"unmasking and dismissing" frivolous lawsuits-while being careful not to violate defendants' due process rights, rights to jury trials, and any state-created open courts guarantees. 74 It's equally sticky for plaintiffs, who have to marshal enough 66. Wilcox v. Superior Court, 33 Cal. Rptr. 2d 446, 452 (Cal. Ct. App. 1994) , abrogated on other grounds in Equilon Enters. v. Consumer Cause, Inc., 124 Cal. Rptr. 2d 507, 519 n.5 (Cal. Ct. App. 2002) ("Traditionally, a party seeking to benefit from a statute bears the burden of making a prima facie showing the statute applies to her. We see no reason why that rule should not apply to a party seeking a special motion to strike under section 425.16. It is not only logical to put this burden on the party seeking the benefit of section 425.16, it is fundamentally fair that before putting the plaintiff to the burden of establishing probability of success on the merits the defendant be required to show imposing that burden is justified by the nature of the plaintiff's complaint."). 
III. AN EVIDENTIARY CONUNDRUM AND TICKING TIME BOMB OF AMBIGUITY
The preceding section discussed how anti-SLAPP legislation typically works to achieve its goals of exposing and punishing litigious bullies. 77 Because the legislation itself usually establishes a detailed, specific framework for handling frivolous cases, a trial court's heavy lifting is generally confined to the "twopronged" analysis explained above. 78 Again, once an anti-SLAPP dismissal motion is filed, the trial judge must first determine whether the defendant/movant has carried his burden of proving that the lawsuit relates to his public participation. 79 If the judge believes the defendant carried that burden, then the plaintiff/non-movant must establish that the case has whatever degree of merit the statute prescribes. 80 So, to succeed in their respective endeavors, the parties must necessarily offer something to the court-some sort of evidence to persuade the judge on those two questions. 81 What form that evidence must take is the focus of the remainder of this Article. More to the point, what does the "evidence" need to look like? Affidavits? 82 Live witness testimony? 83 Facts alleged in the parties' pleadings? 84 The majority of states' laws are silent on this precise question, so it would obviously fall to those states' courts to answer it. 85 -6-1403 (2008) ("A defendant in an action . . . may file: (a) an answer supported by an affidavit of the defendant detailing his belief that the action is designed to prevent, interfere with, or chill public participation in the process of government, and specifying in detail the conduct asserted to be the participation in the process of government believed to give rise to the complaint" and "[a]ffidavits detailing activity not adequately detailed in the answer may be filed with the motion.").
83. § 537.528 (2012) (authorizing "a special motion to dismiss, motion for judgment on the pleadings, or motion for summary judgment that shall be considered by the court on a priority or expedited basis to ensure the early consideration of the issues raised by the motion and to prevent the unnecessary expense of litigation" but offering no guidance on what courts should consider or how to weigh the evidence).
concerned with those silent statutes; the apparent deference those legislatures have afforded to their courts renders this a rather uninteresting question in those states. 86 But the twelve states that have statutorily answered the question all share something in common. 87 Remarkably, all of them use the same, or nearly the same, language in directing their courts to the "evidence" they must examine. 88 That language often reads:
In making its determination, the court shall consider the pleadings and supporting and opposing affidavits stating the facts upon which the liability or defense is based. 89 In two instances-Texas and Oklahoma-this statutory directive lives in its own numbered section titled "Evidence" (Texas) 90 or "Evidence to consider by court" (Oklahoma). 91 In the remaining ten statutes, the provision exists as part of a longer string of text that sets out the procedure the court is to follow. 92 But regardless, for all the states that employ this wording, there's hardly any difference from jurisdiction to jurisdiction. 93 And that's what makes this issue so remarkable: despite effectively identical language, states are adopting entirely contradictory approaches in application. 94 Part IV will explain why these competing approaches threaten to water down existing state laws (and proposed federal legislation) while injecting uncertainty into what should be a clear-cut statutory scheme. 95 But first, this Article scrutinizes these opposite constructions and offer several explanations for why they're occurring. 96 That discussion will examine the statutes and case law of the two states that have most clearly planted flags at opposite ends of the issue: California and Texas. 93. See supra notes 90, 91, and 92. The only exceptions are Guam and Indiana, both of which substantively read, "[t]he court shall make its determination based on the facts contained in the pleadings and affidavits filed." 7 GUAM CODE ANN. tit. 7, § 17106(d) (1998); IND. CODE § 34-7-7-9(c) (1998); see also IND. CODE § 34-7-7-9(c) (1998) ("The court shall make its determination based on the facts contained in the pleadings and affidavits filed.").
See infra Parts III(A), (B). 95. See infra Part IV(A). 96. See infra Parts III(A)-(C). 97. See infra Parts III(A), (B).

A. THE GOLDEN STATE
In California, the issue of what kind of evidence courts must consider in an anti-SLAPP analysis is clear-cut, and has been for more than twenty years. 98 Its statute reads:
In making its determination, the court shall consider the pleadings, and supporting and opposing affidavits stating the facts upon which the liability or defense is based. 99 And uniformly, California courts have held that a plaintiff's pleadings aloneeven when verified or sworn to-are insufficient evidence to overcome an anti-SLAPP motion to dismiss. 100, 101 There's a decent reason California's courts have had such an easy time concluding that plaintiffs must do more than merely point to a well-drafted complaint: the Ct. App. 2003 ) ("In assessing the probability of prevailing, a court looks to the evidence that would be presented at trial, similar to reviewing a motion for summary judgment; a plaintiff cannot simply rely on its pleadings, even if verified, but must adduce competent, admissible evidence.").
101. There is one lone exception to this near-universal holding: Salma v. Capon, 74 Cal. Rptr. 3d 873, 885 (Cal. Ct. App. 2008) . Although Salma confirmed that a SLAPP plaintiff could not rely on his own unverified pleadings to overcome a motion to dismiss, it disagreed with those courts that hold a plaintiff cannot rely on his own verified pleadings. Id. Specifically, the court held: "Those holdings appear to be based on an inapt analogy to summary judgment proceedings. Verified pleadings may not be used to support or oppose summary judgment motions because the statute expressly restricts the types of evidence that can be used and does not include verified allegations. Unlike the summary judgment statute, section 425.16 expressly permits the court to consider the parties' pleadings as well as their declarations." Id. (citations omitted). Nevertheless, the Salma court's holding has been categorically rejected by every court that has considered it. See, e.g., Barker v. Fox & Assocs., 192 Cal. Rptr. 3d 511, 524-25 n.7 (Cal. Ct. App. 2015 ) ("We note that Salma has not been followed by any other published decision, and that every other case holds to the contrary. We disagree with Salma, as apparently does the leading practical treatise . . . ."). Personally, I agree with Salma: so long as a petition is verified-i.e., sworn-to-it is the functional equivalent of an affidavit. See Sweetwater Union Sch. Dist. v. Gilbane Bldg. Co., 199 Cal. Rptr. 3d 659, 676-77 (Cal. Ct. App. 2016 ) (holding that when statements are based on a declarant's personal knowledge and the declarant has attested to the truth of the statements under penalty of perjury the court may consider those statements in the same way that it could consider declarations and affidavits). But I recognize that the contrary holding is simpler, cleaner, and easier to apply.
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standard for dismissal set forth by the statute itself. 102 With respect to the second step in the anti-SLAPP analysis, California's statute declares:
A cause of action against a person arising from any act of that person in furtherance of the person's right of petition or free speech under the United States or California Constitution in connection with a public issue shall be subject to a special motion to strike, unless the court determines that the plaintiff has established that there is a probability that the plaintiff will prevail on the claim. 103 The California Legislature gave no guidance as to what it meant by "a probability that the plaintiff will prevail on the claim," but that's where the case of Wilcox v. Superior Court came to the rescue. 104 Decided in 1994 (just one year after the statute went into effect) 105 by the Seventh Division of California's Second District Court of Appeal, Wilcox likened the new law to other statutes that provided early dismissal mechanisms, like a motion for nonsuit or directed verdict. 106 It noted that the case law interpreting those statutes, which also used the language "probability of success," only required that "the plaintiff must demonstrate the complaint is legally sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the evidence submitted by the plaintiff is credited." 107 As California's Third Division of the Second District Court of Appeal noted, within two years, Wilcox had become the standard with respect to how courts should treat anti-SLAPP motions and the evidence required to defeat them: 108 It is recognized, with the requirement that the court consider the pleadings and affidavits of the parties, the test is similar to the standard applied to evidentiary showings in summary judgment motions pursuant to section 437(c) and requires that the showing be made by competent admissible evidence within the personal knowledge of the declarant. 109 That meant that "[a]verments on information and belief are insufficient." 110 The reason, as pointed out by the Fifth Division of California's First District Court of Appeal, is that when the standard is "a probability that the plaintiff will prevail on 102. See Wilcox v. Superior Court, 33 Cal. Rptr. 2d 446, 454-55 (Cal. Ct. App. 1994) [a] n assessment of the probability of prevailing on the claim looks to trial, and the evidence that will be presented at that time." 112 Naturally, that evidence must be admissible. 113 As the court in Wilcox explained, the plaintiff's burden of establishing "facts to sustain a favorable decision if the evidence submitted is credited" implies a requirement of admissibility, because "otherwise there would be nothing for the trier of fact to credit." At trial, "the testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter." An averment on information and belief is inadmissible at trial, and thus cannot show a probability of prevailing on the claim. 114 The remaining question, then, would be: if a party can't rely solely on its pleadings to satisfy its burden, then what role do the pleadings play in the analysis? 115 Certainly, the pleadings have to play a role. 116 Under the "Surplusage Canon" of statutory construction, every word and every provision of a law must be given effect, and we can't ignore the dictate that pleadings be considered. 117 But California courts have answered that question rather simply. 118 In equating the anti-SLAPP ruling to deciding a motion for summary judgment, the courts say that "the pleadings merely frame the issues to be decided." 119 And that's sound reasoning; without considering the pleadings, it would be impossible (or close to it) to fully understand the allegations being advanced. 120 Perhaps more importantly, requiring the court to "consider" the pleadings ensures that the court only rely on the offered evidence that supports the plaintiff's claim. 121 A different approach-either excluding the pleadings from consideration or at least not mandating their examination-might result in the court giving weight to irrelevant evidence that has no relation to the claim defendant is asking to be dismissed. 
B. THE LONE STAR STATE
So, it's clear that California law is well settled, and parties need to do more to meet their burden under the state's anti-SLAPP statute than merely invoke their own pleadings. 123 But the opposite is true-not only as to the well-settled nature of the law, but also as to result-in the Lone Star State. 124 Texas's law, dubbed the Texas Citizens Participation Act (TCPA), 125 contains a separate provision titled "Evidence," and it reads:
In determining whether a legal action should be dismissed under this chapter, the court shall consider the pleadings and supporting and opposing affidavits stating the facts on which the liability or defense is based. 126 That language precisely mirrors California's statute, with two exceptions: (1) Texas's starts by saying, "[i]n determining whether a legal action should be dismissed under this chapter" instead of "[i]n making its determination," as California's reads; and (2) Texas (like all other states) excises the comma in between "pleadings" and "and supporting and opposing affidavits" that we see in the California version. 127 The first difference is necessary (or at least helpful), but doesn't do anything to substantively distinguish the two; because Texas's evidentiary provision exists as its own statutory section, it needs a bit more contextual language than California's statute. 128 As for the second difference-the mid-sentence comma-that's harder to say. 129 This Article can count at least three reasons-one of which may be substantive-that would explain why it was omitted, but that discussion is saved for later. 130 Now, to be sure, Texas's Supreme Court has never addressed the precise issue of what this statutory provision means, and because the law is still relatively young (it went into effect in 2011), 131 the state's high court may come to a different conclusion than its underlings. But those lower courts have, fairly consistently, held that plaintiffs don't need to produce evidence in response to an anti-SLAPP motion, so long as their petitions are well-drafted. 132 The genesis of this rule seems to have originated with the San Antonio Court of Appeals in 2014, which was considering the issue of whether the defendant had to produce evidence to trigger the protections of the statute. 133 The Texas law requires, as the first step in the "two-step process," that the moving party "show [] by a preponderance of the evidence that the legal action is based on, relates to, or is in response to the party's exercise of: (1) the right of free speech; (2) the right to petition; or (3) the right of association." 134 If the defendant is successful in that regard, the burden shifts to the plaintiff-nonmovant to "establish[] by clear and specific evidence a prima facie case for each essential element of the claim in question." 135 If the plaintiff fails, the case must be dismissed. 136 In Rio Grande H20 Guardian v. Robert Muller Family Partnership Ltd., the plaintiff had argued that because the defendant presented no evidence, it failed to meet its initial burden of proving that the lawsuit related to the defendant's exercise of its right to petition. 137 But the San Antonio Court of Appeals rejected that contention, writing:
Unlike other types of cases where pleadings are not considered evidence, section 27.006 of the Act, which is entitled "Evidence," expressly provides, "In determining whether a legal action should be dismissed under this chapter, the court shall consider the pleadings and supporting and opposing affidavits stating the facts on which the liability or defense is based." Because we may consider the pleadings as evidence in this case, [Defendant's] petition established that the appellants were exercising their right to petition in filing the lawsuit. 138 After the San Antonio court decided Rio Grande H20 Guardian, the Texas Supreme Court heard a case to decide a different, albeit related, issue: what the statute meant by "clear and specific evidence," which is the standard the plaintiff needs to meet in the "second step" of the anti-SLAPP process. 139 There had been a circuit split within Texas on that topic, with some courts holding that "clear and specific evidence"-an undefined term-meant that only "direct evidence" could be considered, and others holding that relevant circumstantial evidence could suffice. 140 In In re Lipsky, the defendant-who had moved to dismiss the plaintiff's defamation, business disparagement, and civil conspiracy claims-argued that the phrase "clear and specific evidence" elevated the statute's evidentiary standard, requiring the plaintiff to produce direct evidence as to each element of its claim. 141 Predictably, the plaintiff argued that circumstantial evidence and rational inferences could be considered, and that the TCPA's prima-facie-case requirement did not impose a The Texas Supreme Court firmly resolved that question by siding with the plaintiff:
All evidentiary standards, including clear and convincing evidence, recognize the relevance of circumstantial evidence. In fact, we have acknowledged that the determination of certain facts in particular cases may exclusively depend on such evidence. Circumstantial evidence may be used to prove one's case-in-chief or to defeat a motion for directed verdict, and so it would be odd to deny its use here to defeat a preliminary motion to dismiss under the TCPA. That the statute should create a greater obstacle for the plaintiff to get into the courthouse than to win its case seems nonsensical. 143 So, Lipsky clearly answered the "boxers or briefs," "circumstantial or direct" question. 144 But for all the clarity it provided on that issue, it undoubtedly muddied the waters on a question it never considered: what kind of vehicle does the direct or circumstantial evidence need to arrive in? 145 The court dropped competing clues. 146 For example, it warned that the statute's "purpose is to identify and summarily dispose of lawsuits designed only to chill First Amendment rights, not to dismiss meritorious lawsuits," and that "[t]o accomplish its purpose, the Act endorses a summary process, requiring judicial review of the pleadings and limited evidence . . . ." 147 It went on: "Courts are further directed to make that determination early in the proceedings, typically on the basis of the pleadings and affidavits. But pleadings that might suffice in a case that does not implicate the TCPA may not be sufficient to satisfy the TCPA's 'clear and specific evidence' requirement." 148 That use of the phrase "may not" is interesting. 149 Undoubtedly, the court was acknowledging that the anti-SLAPP law imposes a higher pleading standard than the normal case. 150 What is less clear is whether the court was saying that pleadings alone could meet the "clear and specific evidence" requirement. 151 When it said typically sufficient pleadings "may not be sufficient" in the TCPA realm, might that suggest the opposite could be equally true-that in some instances pleadings may be sufficient, especially if they went beyond providing mere "notice" of a claim? 152 The court continued:
Because the Act requires more, mere notice pleading-that is, general allegations that merely recite the elements of a cause of action-will not suffice. Instead, a plaintiff must provide enough detail to show the factual basis for its claim. In a defamation case that implicates the TCPA, pleadings and evidence that establishes the facts of when, where, and what was said, the defamatory nature of the statements, and how they damaged the plaintiff should be sufficient to resist a TCPA motion to dismiss. 153 So, the court seemed to focus heavily on the issue of pleadings, which suggests that they might make a difference in the dismissal analysis. 154 On the other hand, the court repeatedly used the term "pleadings and evidence." 155 That's not necessarily surprising, as it's similar to the phrasing employed by the statute. 156 But it might suggest at least two things, either separately or in combination: (1) the court considers the two to be functionally distinct; and/or (2) the court believes both are necessary to meet the burden. 157 Looking to the facts of Lipsky doesn't help answer whether that's true, as the plaintiff did produce evidence (which the court characterized as "voluminous") 158 in support of its anti-SLAPP response. 159 Still, there are other hints that suggest the court may believe pleadings alone could suffice. Earlier in the decision, when it laid out the "two-step process," the court wrote, "[i]n determining whether the plaintiff's claim should be dismissed, the court is to consider the pleadings and any supporting and opposing affidavits." 160 At first glance, that sentence is unremarkable, as it seemingly tracks the language of the statute. 161 But look carefully: the TCPA doesn't use the word "any" before the term "supporting and opposing affidavits." 162 Was the court's insertion of that word in characterizing the statute an inadvertent oversight? 163 Or does it imply that the court foresees some cases in which affidavits may not exist and pleadings alone could suffice? 164 Arguably, had the statute been worded that way, the "pleadings alone can suffice" camp would have a pretty strong plain-language argument. 165 Ultimately, the Texas Supreme Court's detailed discussion of the pleading requirements in non-SLAPP cases-as if to set them in contrast to the pleading See, e.g., U.S. v. Coiro, 922 F.2d 1008 , 1014 (2d Cir. 1991 ) ("In cases in this and other circuits, the word 'any' has 'typically been found ambiguous in connection with the allowable unit of prosecution,' for it contemplates the plural, rather than specifying the singular.") (citations omitted); U. S. v. Long, 787 F.2d 538, 539 (10th Cir. 1986 ) ("The use of the word 'any' under these circumstances creates an ambiguity.") (citations omitted); Brumley v. Lee, 963 P.2d 1224, 1227 (Kan. 1998) ("The words 'an' and 'any' are inherently indefinite and ambiguous.").
requirements in a SLAPP case-may give us the best evidence (no pun intended) of the court's leanings:
Our procedural rules merely require that the pleadings provide fair notice of the claim and the relief sought such that the opposing party can prepare a defense. See TEX. R. CIV. P. 45 & 47. Even the omission of an element is not fatal if the cause of action "may be reasonably inferred from what is specifically stated." Boyles v. Kerr, 855 S.W.2d 593, 601 (Tex. 1993) . Moreover, under notice pleading, a plaintiff is not required to "set out in his pleadings the evidence upon which he relies to establish his asserted cause of action." Paramount Pipe & Supply Co. v. Muhr, 749 S.W.2d 491, 494-95 (Tex. 1988) . But the TCPA requires that on motion the plaintiff present "clear and specific evidence" of "each essential element." 166 Does that language-suggesting that a pleading can "set out evidence"-carry the day? 167 It's impossible to say; in the end, the Lipsky holding is limited to the precise question of whether "clear and specific evidence" includes circumstantial evidence. 168 To that, the court answered "yes": "In short, [the statute] does not impose a higher burden of proof than that required of the plaintiff at trial. We accordingly disapprove those cases that interpret the TCPA to require direct evidence of each essential element of the underlying claim to avoid dismissal." 169 But whatever it intended to say about how that evidence may be presented-and perhaps we'll find out down the road-the Texas Supreme Court's Lipsky opinion, along with the San Antonio Court of Appeals's decision in Rio Grande H20 Guardian, begat a string of lower court holdings that say pleadings, by themselves, could be sufficient to overcome an anti-SLAPP motion. 170 In early 2016, the federal Fifth Circuit Court of Appeals decided Cuba v. Pylant, in which it opined that the plaintiff's clear-and-specific-evidence burden, "as interpreted by Texas courts, is more like a pleading requirement than a summaryjudgment standard." 171 The court wrote that "the Texas cases inform that a litigant's evidentiary burden in a TCPA motion may be satisfied by either detailed pleading or supporting affidavits: a party need not provide 'evidence' in the traditional sense if the pleadings are sufficiently clear." 172 176 But, like its sister court in San Antonio, the party the Austin Court of Appeals was concerned with wasn't the alleged-SLAPP plaintiff. 177 Rather, it was the defendant, or movant. 178 The issue in Serafine was whether the defendant met her burden to prove the first step of the anti-SLAPP process-that the claims against her were "based on, relate to, or are in response to her exercise of the right to petition." 179 To do that, she pointed to the plaintiffs' pleadings. 180 On appeal, the plaintiffs argued the defendant "did not meet her burden because she failed to provide an affidavit or live testimony to show that their [claims] were filed in response to her exercise of her right to petition." 181 The court disagreed, holding that " [u] nder Section 27.006 of the Act, the trial court may consider pleadings as evidence" and "[t]he Act does not require [the movant] to present testimony or other evidence to satisfy her evidentiary burden." 182 The court said nothing about whether that same rule would apply to the nonmovant in the second step of the dismissal analysis (i.e., establishing a prima facie case), because that wasn't at issue-the plaintiffs did produce evidence, in the form of affidavit testimony. 183 But had it been before the court, it's certainly possible (and perhaps even likely) that's how the court would have ruled. 184 In any event, Cuba isn't the only case to construe The same court decided another case in 2015, where, like in Fawcett, the plaintiffs attempted to rely only on their pleadings to defeat a motion to dismiss. 188 Although the court concluded the plaintiffs' petition was "insufficient by itself," it seemed to suggest that had the petition been better pleaded, it would have sufficed. 189 In particular, the court determined the plaintiffs didn't establish a prima facie case of emotional distress because "the only evidence in [their] pleading regarding their emotional distress is a single allegation that they endured 'shame, embarrassment, humiliation, and mental anguish. '" 190 The court said that without an explanation of how or why they suffered, those bare pleadings, devoid of any facts, were conclusory and not "clear and specific" evidence. 191 Also, in mid-2016, the Dallas Court of Appeals decided Watson v. Hardman, where it addressed questions of whether either party needed to produce evidence apart from their pleadings to satisfy their respective burdens. 192 The court answered "no" as to each. 193 And in 2014, Houston's other court of appeals (the First District of Texas) wrote:
We first note that, in making a determination on a motion to dismiss, the trial court is not limited to considering only supporting and opposing affidavits, but the court "shall consider the pleadings" as well. 197 But California and Texas are the two best examples of the spectrum's ends. 198 For one, their respective statutory language dealing with evidence is nearly identical, and yet the judicial interpretation of that language is anything but. 199 Second, they also represent a stark distinction in time. California's law has been on the books since 1993, and most agree it has served as a model for other states. 200 Texas's, meanwhile, is just celebrating its fifth birthday, and the state's courts are still struggling with the statute's meaning and effect. 201 So why are the two states at such opposite ends on this issue? There are at least four potential explanations, but ultimately, the fourth is the most likely: ambiguously worded statutory language. 202
Are Texas Courts Just Plain Wrong?
Perhaps the easiest explanation for Texas's divergence from well-settled California law is that the Lone Star State's mid-level appellate courts have simply been incorrect, and that when the issue squarely falls before the Texas Supreme Court at some point in the future, it will right the ship. 203 That's not an entirely unreasonable notion; the high court in Texas has only heard five cases involving its Citizens Participation Act, and in none of those cases has it had the opportunity to weigh in on the section of the statute that directs courts to consider the pleadings and affidavits. 204 There are at least three reasons the Texas Supreme Court could disagree with the holdings of the state's lower appellate courts. First, most of the cases that have held a party can stand on his own pleadings have relied on the Supreme Court's 2015 decision, In re Lipsky. 205 But as already discussed at length, Lipsky never reached that issue, and although it dropped several hints concerning a party's evidentiary obligations, those intimations don't clearly point in one direction over another. 206 In short, relying on Lipsky is an unreliable approach at best, and a dangerous one at worst. 207 Second, it becomes apparent upon careful reading that, Lipsky aside, Texas courts are violating a well-known canon of statutory construction and, in doing so, are ignoring the state's own Government Code. 208 It all started with Rio Grande H20 Guardian, which opined that "we may consider the pleadings as evidence in this case":
Unlike other types of cases where pleadings are not considered evidence, section 27.006 of the Act, which is entitled "Evidence," expressly provides, "[i]n determining whether a legal action should be dismissed under this chapter, the court shall consider the pleadings and supporting and opposing affidavits stating the facts on which the liability or defense is based." 209 Serafine v. Blunt, the Austin Court of Appeals decision from 2015, held in a similar fashion: "Under Section 27.006 of the Act, the trial court may consider pleadings as evidence." 210 The problem, of course, is that the statute never actually says that. 211 Sure, it dictates the court "shall consider the pleadings," and that provision lives in a section titled "Evidence." 212 But if we exclude the heading, Section 27.006 never uses the word "evidence," and it certainly does not say "pleadings are evidence" that could, by themselves, carry a party's burden. 213 The only way to arrive at the "pleadings are evidence" mantra is to violate the "Title-andHeadings" canon of statutory construction. 214 As the United States Supreme Court has said:
[The] heading is but a short-hand reference to the general subject matter involved . . .
[H]eadings and titles are not meant to take the place of the detailed provisions of text. . . . For interpretive purposes, they are of use only when they shed light on some ambiguous word or phrase. They are but tools available for the resolution of a doubt. But they cannot undo or limit that which the text makes plain. 215 205. Cuba v. Pylant, 814 F.3d 701, 711 n.13 (5th Cir. 2016 Texas's Government Code says essentially the same thing: "The heading of a title, subtitle, chapter, subchapter, or section does not limit or expand the meaning of a statute." 216 But that's exactly what Texas courts are doing by saying "pleadings are evidence." 217 Merely "considering" the pleadings-as California courts do, to "frame the issues"-is quite different from treating them as actual evidence. 218 The only way to get to that point-to engage in the legal fiction that pleadings are evidence when it comes to anti-SLAPP motions-is to read the section's heading into the language of the statute itself. 219 Now, to be sure, courts can interpretively lean on a statute's heading, but only if they're trying to relieve an ambiguity and determine legislative intent. 220 The problem in Texas is that no court has opined that the evidentiary language is ambiguous in the first place. 221 Rather, they're jumping into the pool head first without taking off their clothes: unless they want to declare the statute has more than one reasonable interpretation, they can't say "pleadings are evidence" when the statute only implies that through its title. 222 The third reason Texas's appellate courts could eventually be overruled by the Texas Supreme Court boils down to a misunderstanding of which parties are relying on which pleadings. 223 Again, several of the Texas cases that have held "pleadings are evidence" have done so in the context of the defendant relying on the plaintiff's pleadings to prove the anti-SLAPP law applies. 224 And that should be no problem at all, because there is a very real difference between relying on one's own pleadings, and relying on the other side's. 225 Typically-with Texas being no exception-an opposing party's assertions of fact in its pleadings are admissible evidence at trial as judicial admissions. 226 So, to allow a party to rely on the opposing party's pleadings presents no admissibility issue. 227 The same can't be said, however, about a party's own pleadings. 228 
Semantic Differences in Burdens of Proof
In discussing the state of California law, this Article observed that California's courts have, from the start, had an easy time concluding that pleadings alone were insufficient to meet the statute's "two-step" evidentiary burdens. 231 In large part, that's because California's second step asks plaintiffs to "establish[] that there is a probability that the plaintiff will prevail on the claim." 232 Because "[a]n assessment of the probability of prevailing on the claim looks to trial, and the evidence that will be presented at that time," mere pleading averments could not possibly be enough. 233 On one hand, it's certainly true that California's standard-that plaintiffs prove they will probably prevail-sets its law apart from some other states that use arguably softer language. 234 For example, Arizona's anti-SLAPP law requires the trial court to grant a defendant's motion to dismiss "unless the party against whom the motion is made shows that the moving party's exercise of the right of petition did not contain any reasonable factual support or any arguable basis in law and that the moving party's acts caused actual compensable injury to the responding party." 235 Perhaps more to the point, Texas's statute requires plaintiffs to "establish[] by clear and specific evidence a prima facie case for each essential element of the claim in question." 236 That certainly sounds easier than California's law-it's not a probability of success, but rather a mere prima facie case. 237 But remember, California's courts have not interpreted the "probably prevail" language as strictly as it sounds. 238 Instead, its case law has made clear that the plaintiff must only "demonstrate the complaint is legally sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the evidence submitted by the plaintiff is credited." 239 Texas interprets its "prima facie" requirement in a similar fashion: "It refers to evidence sufficient as a matter of law to establish a given fact if it is not rebutted or contradicted." 240 statutory language differs ("probably prevail" versus "prima facie case"), California's interpretation of its statute puts it on all fours with Texas's law. 241 In both states, it's merely a matter of bringing forth the minimum amount of evidence that would prove an allegation if that evidence were uncontroverted. 242 Consequently, that semantic difference shouldn't explain the divergent approaches. 243
Legislative Intent
To be sure, the notion of "legislative intent" is a sticky one. 244 Typically, courts opine about their duty being to "determine the legislative intent and give it effect." 245 Law students are routinely taught that legislative intent "is the intent of the legislature as a whole when it enacted the statute." 246 But many commentators rightly point out that legislative intent-or at least the idea that a legislature has one collective state of mind when voting a bill into law-is fiction. 247 And some, such as Bryan Garner and Justice Antonin Scalia, have argued that the notion of legislative intent be banished into oblivion: "As many respected authorities agree, it is high time that further uses of intent in questions of legal interpretation be abandoned." 248 Still, until Garner and Justice Scalia's viewpoint wins out, it would be irresponsible not to explore legislative intent here. 249 Earlier, this Article discussed the fact that Texas's statute (like Oklahoma's) has a separate section, titled "Evidence," in which the "shall consider the pleadings and affidavits" provision resides. 250 It was suggested that the "Evidence" heading might be one reason Texas courts are mistakenly holding that pleadings are to be treated as evidence in ruling on an anti-SLAPP motion to dismiss. 251 But again, assuming one believes the provision to be ambiguous, it would be appropriate to consider the heading in deciphering the statute's meaning. 252 Even Garner and Justice Scalia agree: "If there is any uncertainty in the body of an act, 241. Compare Wilcox, 33 Cal. Rptr. at 454, with Lipsky, 460 S.W.3d at 590. 242. Id. It's true that California's courts have equated its anti-SLAPP procedure and the required quantum of evidence to a summary judgment proceeding, and that no Texas court (at least to my knowledge) has made a similar comparison. See Church of Scientology v. Wollersheim, 49 Cal. Rptr. 2d 620, 635-36 (Cal. Ct. App. 1996) , abrogated on other grounds in Equilon Enters. v. Consumer Cause, Inc., 124 Cal. Rptr. 2d 507, 519 n.5 (Cal. Ct. App. 2002) . But I'm not sure that matters; the statutes of both states seem to align with respect to what the parties need to "establish" in order to prevail. the title may be resorted to for the purpose of ascertaining legislative intent and of relieving the ambiguity." 253 So, let's assume for the sake of argument that the "pleadings and affidavits" provision is ambiguous (indeed, this Article argues as much in the next section). 254 Does Texas's statute, which includes the titled section "Evidence," indicate an intent absent from California's, which lacks such a title? 255 Frankly, it's impossible to say. The legislative history surrounding the Texas law's passage is scant. 256 On the day the Texas House of Representatives heard testimony regarding its passage, it considered thirty-one other pieces of legislation, and devoted just thirty-three minutes of the day's schedule to the bill's discussion. 257 After that hearing, it was never discussed in session again until it was passed a little more than a month later. 258 The Senate history is even more brief: it was discussed for just three minutes before it was passed a week later. 259 In short, it's hard to know why the legislature agreed to name the section "Evidence," or whether the heading indeed means that "pleadings are evidence." 260 As Garner and Justice Scalia point out, sometimes legislatures do contradict themselves with poorly worded titles. 261 Their example even happens to be from the Texas Legislature, which once labeled a venue statute "Permissive Venue," even though the law's language used the term "shall." 262
Ambiguities Abound
Ultimately, the most likely explanation for courts coming to different conclusions about the "pleadings and affidavits" provision comes down to a simple and inescapable reason-the language is ambiguous. 263 This is true for three reasons.
First, what does the term "consider" mean? 264 Black's Law Dictionary doesn't define the word, but Merriam-Webster provides at least two definitions that might lead to conflicting results. 265 The first: "to think about carefully: such as to think of especially with regard to taking some action." 266 The second: "to come to judge or classify." 267 Applying the first definition steers us toward California's accepted 253. Id. at 222 (quoting Bellew v. Dedeaux, 126 So.2d 249, 250 (Miss. 1961) ) (citation omitted). 254. In fact, I believe it is ambiguous and argue as much in Part III(C)( 4 Second, it's unclear what the last clause-"stating the facts upon which the liability or defense is based"-refers to. 271 Does it only modify the words "supporting and opposing affidavits"? 272 Or does it modify that term in addition to the word "pleadings?" 273 This is hardly an unimportant question. If the "stating the facts" clause only refers to affidavits, then it supports California's conclusion that the sole role of the pleadings are to frame the issues. 274 If, on the other hand, the "facts" clause also refers to the pleadings, then it's more likely a party can rely on either the pleadings or affidavits to satisfy his evidentiary burden. 275 Interestingly, California's statute answers this question for us. 276 In part III(B), this Article compared the precise wording of the Texas and California laws. 277 California's, unlike any of the other similarly worded statutes, includes a midsentence comma:
In making its determination, the court shall consider the pleadings, and supporting and opposing affidavits stating the facts upon which the liability or defense is based. 278 If one examined this language without thinking carefully about the topic of this Article, he or she might come to the conclusion that the comma in between "pleadings" and "and supporting and opposing affidavits" was inappropriate or ungrammatical. 279 Why? Well, although what precedes the comma is an independent clause, what comes after it is not, thereby disqualifying at least one reason for using a mid-sentence comma. 280 Moreover, we're not dealing with a series of three or more items, so it's not as if an "Oxford" or "serial" comma would be appropriate either. 281 But given the issue we're struggling with, consider what this comma does do: it makes clear, even if ungrammatical in form, that the "stating the facts" clause only applies to the affidavits. 282 By inserting a hard pause after "pleadings," the sentence 268. See Schoendorf v. U.D. Registry, Inc., 118 Cal. Rptr. 2d 313, 319 (Cal. Ct. App. 2002 ). 269. See Deaver v. Desai, 483 S.W.3d 668, 677 (Tex. App. 2015 clearly reads that the court shall separately consider: (1) the pleadings; and (2) supporting and opposing affidavits that state the facts upon which the liability or defense is based. 283 Now, again, Texas (as well as nine other states) dropped the mid-sentence comma when it passed its anti-SLAPP law. 284 There are at least three explanations for the excision. First, it might signify the drafters' intent that the "stating the facts" clause should apply to both the pleadings and affidavits. 285 Second, it might have been the result of the drafter believing the comma to be odd, unnecessary, or misplaced. 286 But third-and most likely-it might not indicate anything at all. 287 Of the ten states that have adopted this exact language, only the first-California-uses the midsentence comma. 288 Every state that has since adopted the language has done so without the comma, starting in 1994 with Massachusetts. 289 And between then and Texas's passage in 2011, seven other states employed the provision without the comma. 290 So, it's likely, particularly given that the Texas legislative history is lacking, that there was no conscious thought behind the mark's deletion. 291 Instead, it was most likely the result of healthy borrowing from the seven other states that had already used the language. 292 Setting the comma aside, might there be a canon of statutory construction that would assist us in applying the "stating the facts" clause? 293 Perhaps, but it doesn't necessarily provide a clear answer either. 294 Justice Scalia and Garner write of the "Series-Qualifier Canon," which states, "[w]hen there is a straightforward, parallel construction that involves all nouns or verbs in a series, a prepositive or postpositive COLUMBIA JOURNAL OF LAW & THE ARTS
[40:4 modifier normally applies to the entire series." 295 In our instance, the "stating the facts" clause is a postpositive modifier. 296 But is "pleadings and supporting and opposing affidavits" a series? 297 It's hard to say, and even Justice Scalia and Garner acknowledge that syntax can make this canon particularly tricky: "[p]erhaps more than most of the other canons, this one is highly sensitive to context. Often, the sense of the matter prevails: He went forth and wept bitterly does not suggest that he went forth bitterly." 298 Ultimately, even if a court were to decide that the "stating the facts" clause should apply to both the pleadings and the affidavits, it may not answer the ultimate question of whether a plaintiff could overcome his evidentiary burden by standing on his own pleadings. 299 In other words, it's entirely possible a court could hold that the clause modifies both, but still say, as California has done, that the statute's prima facie evidentiary burden requires admissible evidence. 300 But it's an important question nonetheless, and one that adds to the provision's ambiguity. 301 The third way in which the "pleadings and affidavits" verbiage is ambiguous may be surprising, because ideally, the use of conjunctive language should make the law clearer. 302 Instead, in this case, it raises more questions than it answers. 303 Specifically, consider the word "and" in between "pleadings" and "supporting and opposing affidavits." 304 Joined with the mandatory word "shall," a normal interpretation would be that the court must consider both the pleadings and affidavits. 305 Certainly, there will always be pleadings-a case can't start (or continue) without a live Complaint, and without an Answer, the Plaintiff is entitled to a default judgment. 306 But what if there are no affidavits to consider? 307 Does the use of the conjunctive "and" mean that the parties must attach affidavits? 308 That hardly seems right, especially given that the defendant may be able to satisfy his burden by doing nothing more than invoking the plaintiff's pleadings. 309 But then again, the word "and" is conjunctive, and the language could easily read "any supporting and opposing affidavits" (which would clearly imply it's possible they may not exist). 310 Oklahoma's "Evidence" section headings might be relevant: to nudge us toward the notion that pleadings should be treated as evidence in an anti-SLAPP proceeding. 311 One other thing pertaining to the "and" between pleadings and affidavits: where does that leave live witness testimony or other types of evidence? 312 It seems many courts allow witnesses to testify live at the motion's hearing and present non-affidavit evidence, even though their statutes don't seem to contemplate it. 313 But not all courts agree. 314 Certainly, the language could be clearer. 315 In sum, California and Texas are the standard bearers for the two competing trains of thought: on one hand, anti-SLAPP statutes create evidentiary motions that force plaintiffs to bring forward admissible proof that would support a claim; 316 and on the other hand, anti-SLAPP statutes simply create enhanced pleading standards that plaintiffs can meet in a variety of ways. 317 There are a number of explanations for the different states having arrived at these opposite conclusions, but none is more apparent than the ambiguities present in at least one-third of the anti-SLAPP statutes that have been enacted. 318 The next section explains why these ambiguities threaten to erode the foundation of anti-SLAPP protection, and how something needs to be done before the United States Congress passes a federal anti-SLAPP law with that same language. 319
IV. ANTI-SLAPP AT A CROSSROADS: THE FUTURE OF THE DEFENSE
At this point, perhaps you're asking, "so what? Why should it matter if some states are allowing SLAPP plaintiffs to overcome motions to dismiss with welldrafted pleadings? What if that's how those states want to do things?" To be clear, this Article isn't targeting any jurisdiction that has gone that direction knowingly and intentionally. For instance, Hawaii's law makes very apparent that it's a pleading statute, and actually instructs the court to ignore any extrinsic evidence:
[U]pon the filing of any motion to dispose of a claim in a judicial proceeding on the grounds that the claim is based on, relates to, or involves public participation and is a SLAPP lawsuit: (1) The motion shall be treated as a motion for judgment on the To that, one could say, "good for Hawaii." That may not be the best way to expose and dispose of "a lawsuit that lacks substantial justification or is interposed for delay or harassment and that is solely based on the party's public participation before a governmental body," 321 but that's Hawaii's business, and the fact that it has passed a statute at all makes it better than the twenty-two states that haven't. 322 No, the target of this Article are those states with anti-SLAPP laws that are ambiguous with respect to what kind of evidence the parties need to offer. 323 There are two reasons the ambiguities pose a threat. The first is that if courts choose to adopt a "pleadings are evidence" approach, the law effectively becomes a pleading statute, which allows any vexatious plaintiff to easily survive dismissal-and thereby drag the defendant through costly discovery-by pointing to unsworn-to and unproven facts. 324 Again, that can't fully effectuate the purpose of the statute if the idea is to unmask frivolous lawsuits at an early stage. 325 The second problem is that it provides almost no guidance for legitimate plaintiffs in states with courts that haven't clearly ruled on this issue. 326 These problems unquestionably destabilize what has come to be known as a strong and effective tool against judicial harassment. 327 But they take on even greater importance when we see that this ambiguous language exists in the federal anti-SLAPP bill currently being considered by Congress. 328
A. WHY AMBIGUITY MATTERS
Consider the effect of an interpretation like the one Texas courts have prescribed: if a plaintiff can offer his own pleadings-and nothing more-to establish a prima facie claim, then the anti-SLAPP law is reduced to a pleading statute. 329 And again, if that's the way a particular state legislature wants it, then fine. 330 But I'd argue that does very little to advance the purpose of anti-SLAPP legislation, which is to combat baseless lawsuits. The California Court of Appeals explained why in its Wilcox v. Superior Court opinion:
This argument points up why traditional pleading-based motions such as demurrers and motions to strike are ineffective in combating SLAPP's and why the Legislature believed there was a need for a "special motion to strike" as authorized by section 425.16. In a SLAPP complaint the defendant's act of petitioning the government is made to appear as defamation, interference with business relations, restraint of trade and the like. 331 And there's the real problem: without having to offer actual, admissible evidence that goes to the heart of the claim, how do we know that anything the plaintiff has alleged is true? Well-funded SLAPP plaintiffs with good lawyers can make nearly anything look like a valid lawsuit if they're not burdened with an oath of truth and the possibility of a perjury charge. That's why California's "leading practical treatise" 332 rejects the "pleading statute" approach:
The anti-SLAPP statute should be interpreted to allow the court to consider the "pleadings" in determining the nature of the "cause of action"-i.e., whether the anti-SLAPP statute applies. But affidavits stating evidentiary facts should be required to oppose the motion (because pleadings are supposed to allege ultimate facts, not evidentiary facts). 333 In effect, treating the pleadings as if they are evidence dilutes the anti-SLAPP mechanism into something close to what has already been accomplished by the United States Supreme Court's "Twiqbal" caselaw. 334 As I've written in another article:
"Twiqbal" is the colloquial portmanteau given to the duo of earth-shaking federal civil procedure cases decided by the Supreme Court in 2007 and 2009. First in Bell Atlantic Corp. v . Twombly, and then in Ashcroft v. Iqbal, the Court overhauled the standard for pleading civil cases in federal courts, replacing "notice pleading" (as announced in Conley v. Gibson) with a more demanding rule that requires a plaintiff to show not only a legally cognizable claim for relief, but also a factually "plausible" one. 335 To be sure, Twiqbal can be a difficult burden to overcome, particularly in complex claims against multiple defendants, or with allegations such as antitrust or employment discrimination where the facts the plaintiff needs to plead are only available through discovery. 336 But most SLAPP claims are relatively simple defamation or business disparagement cases, and it shouldn't be difficult for a plaintiff to offer testamentary proof to establish a prima facie claim, assuming the COLUMBIA JOURNAL OF LAW & THE ARTS
[40:4 claim has merit. 337 In the end, requiring a plaintiff to put forth admissible evidenceas opposed to just pointing to unsworn-to "facts" in his pleadings-is the only appropriate way to test that merit. 338 The other significant problem with an ambiguous statute is that it operates unfairly to legitimate plaintiffs. Although offering affidavit testimony to support one's claim shouldn't be difficult, it may be more costly. 339 Thus, it's understandable why a plaintiff would choose to rest on his pleadings, if indeed that's a viable option. 340 But if it's not clear whether a state's anti-SLAPP law is a pleading statute or evidentiary statute, what's a plaintiff to do? Shouldn't a prudent lawyer "play it safe" and offer affidavits, even if doing so is unnecessary and therefore not worth the cost? The ambiguity, at least in jurisdictions that haven't settled the issue, works to a legitimate plaintiff's disadvantage.
Both of these problems weaken anti-SLAPP measures. As Texas itself pointed out in its own statute, the purpose of the legislation is "to encourage and safeguard the constitutional rights of persons to petition, speak freely, associate freely, and otherwise participate in government to the maximum extent permitted by law and, at the same time, protect the rights of a person to file meritorious lawsuits for demonstrable injury." 341 How can citizens "speak freely" when they know a litigation bully can skirt the purpose of the statute by cleverly crafting a Complaint? And how is a legitimate plaintiff protected when he doesn't know what kind of evidence will be sufficient to satisfy his prima facie burden?
B. YELP TO THE RESCUE!: THE FEDERAL SPEAK FREE ACT
This Article's introduction detailed three different stories of litigation bullying suffered by users of the review website Yelp. 342 That wasn't an accident. In 2014, the $3 billion San Francisco company set up a Washington, D.C. political office for the purpose of assembling a coalition to push for a federal anti-SLAPP law. 343 The result was H.R. 2034-the SPEAK FREE Act-which was introduced in May of 2015 with the support of thirty-three organizations, including the Electronic Frontier Foundation. 344 In June of 2016, the House Judiciary Committee heard testimony on the bill. 345 Unsurprisingly, the SPEAK FREE Act looked extraordinarily similar to many state anti-SLAPP laws. 346 It was broad in scope, applying to any claim that arises from a written or oral statement about a matter of public concern. 347 "Public concern" is likewise defined broadly to mean an issue related to health or safety; environmental, economic, or community well-being; the government; a public official or public figure; or a good, product, or service in the marketplace. 348 Moreover, in fairly standard terms, if a defendant makes a "prima facie showing" that the statute applies, the burden shifts to the plaintiff to show "that the claim is likely to succeed on the merits." 349 And then, we get this:
(g) Evidence.
-
(1) IN GENERAL.-In determining whether a legal action should be dismissed under this chapter, the court shall consider the pleadings and affidavits stating the facts on which the liability or defense is based. 350 Not only do we have the same exact ambiguous language shared by ten states, we also have it living under an "Evidence" heading, identical to Texas's law. 351 Although it held hearings on the bill, the 114th Congress never passed the SPEAK FREE Act. 352 And, because the legislative slate was wiped clean when the 114th Congress adjourned in January 2017, the bill would have to be reintroduced to be considered. 353 It's impossible to say whether future proposals would retain the 2015 form. But if Congress is inclined to pass such legislation, it needs to make some changes that won't invite the kind of interpretive chaos that is likely to follow if the bill skates through unchanged.
C. SOLUTIONS
Congress, as well those states that have already adopted this defective language, can do a couple of things to clarify the bill's evidentiary directive. Assuming Congress follows the California model of a statute that demands admissible evidence, here's what it should do:  Insert a new, numbered section, titled "(1) Moving Party's Evidence" immediately under subsection (g). That section should read: "The moving party may, but is not required to, submit one or more affidavits stating the facts on which the defense is based. to the affidavit(s), the moving party may, at the motion's hearing, call one or more witnesses to testify to the facts on which the defense is based." 354  Insert a new numbered section, titled "(2) Responding Party's Evidence" immediately after paragraph (1). That section should read: "The responding party shall submit one or more affidavits stating the facts on which liability is based. In lieu of or in addition to the affidavit(s), the responding party may, at the motion's hearing, call one or more witnesses to testify to the facts on which liability is based." 355  Insert a new numbered section, titled "(3) Determination" immediately after paragraph (2). That section should read: "In determining whether the moving party has made a prima facie showing that the claim at issue arises from speech made in connection with an official proceeding or about a matter of public concern, the court shall review the Complaint along with any affidavit(s) or witness testimony offered by the moving party. In determining whether the responding party has demonstrated the claim is likely to succeed on the merits, the court shall review the affidavit(s) or witness testimony offered by the responding party, while taking into account the nature of the cause(s) of action as pleaded in the Complaint. 356 This language, while admittedly a bit longer than what currently exists, would accomplish a number of things. First, it makes clear what the parties must do, and what the parties may do. The defendant may, if he wishes, offer testamentary evidence. Or, if he wants to rely on the judicial admissions in his opponent's Complaint to establish the statute applies, he's free to do that as well. Meanwhile, the plaintiff is required to offer some actual evidence, whether that be in the form of affidavits, live witness testimony, or both.
Second, the language tells the court in well-defined terms what it should take into account when faced with two very different questions: (1) does the statute apply; and (2) does the plaintiff's claim have merit? 357 As to the first question, it should rely primarily on the Complaint, because that will best frame the issues at stake. 358 As to the second question, the court should rely primarily on the evidence, because that's what tells us whether the claim is legitimate. 359 Third, the language replaces the amorphous term "consider" with "review." 360 Perhaps this change is not necessary given the increased clarity overall, but it makes the bill stronger nonetheless.
Of course, there are other changes Congress could consider. It could do away with an "Evidence" section entirely, following the approach of seventeen jurisdictions that don't dictate what a court should look at. 361 But that would be unwise for a statute that has to operate uniformly in all fifty states. Likewise, if Congress decides its law should be a pleading statute in the model of Texas's, it should alter its "Evidence" language to read like Guam's and Indiana's: "The court shall make its determination based on the facts contained in the pleadings and affidavits filed." 362 But given that this is a bill being pushed by a consortium of groups who obviously want it to provide the strongest protection possible, it's doubtful that this is what Congress will ultimately "intend." 363 As a result, it-along with the ten states that have already acted-should adopt the language suggested above, and abolish this evidentiary ambiguity to the hinterlands.
V. CONCLUSION
Given the purpose of anti-SLAPP legislation-to expose baseless, vexatious litigation and expel it from the civil court docket-it's important to have statutes that clearly define what type of evidence the parties need to bring forth to satisfy their respective burdens. 364 Unfortunately, more than half of existing state anti-SLAPP measures contain no such directives. 365 But even more disturbing, of the twelve states that have included language purporting to define the form of acceptable evidence, ten contain ambiguous verbiage that has some courts accepting plaintiffs' pleadings as conclusive evidence of allegedly meritorious claims. 366 To make matters worse, Congress has recently considered a federal anti-SLAPP bill that used this same, unclear language. 367 Ultimately, the problem with this ambiguity is that it invites chaos by allowing courts to construe anti-SLAPP statutes in a manner that frustrates their purpose. 368 If courts decide that plaintiffs can survive a special motion to dismiss by standing on their own pleadings-however "factual" they may be-then what has come to be regarded as a strong protective mechanism for First Amendment activity will be
